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Pursuant to the order of remand, the trial judge Issued an order
to show cause which afforded the parties an opportunity to be heard on
the issue of the availability of the defense of "diminution of safety"
or "greater hazard" in an enforcement proceeding.  As the Commission's
decision pointed out, in this case, unlike Penn Allegh Coal Company,
3 FMSHRC 1392 (1981), the operator (1) filed a petition for waiver
of the canopy requirement prior to issuance of the notice of violation,
(2) the petition was granted before the enforcement proceeding was
adjudicated, and (3) at the time the first motion to approve settlement
was submitted notice of the finality of the waiver of the canopy requirement
for the equipment in question had been published in the Federal Register.
It had, therefore, the force and effect of law.

Despite this, counsel for the Secretary contends that because
the operator has waived its rights by twice agreeing to pay a token
penalty, the trial judge and the Commission must ignore the importance
of the issue raised by the remand.  Counsel also asks that the Commission
ignore the fact that the operator, in response to the show cause order,
has withdrawn its settlement proposal and now prays the matter be dismissed.

The citation to P & P Coal Co.. 6 IBMA 86 (1976), is inapposite.
This is not, as counsel suggests, a default proceeding in which the
trial judge has, on his own motion, raised an affirmative defense never
established in the record.  It is rather a case for application of the
Commission's rule that the trial judge has "inherent authority to question
whether, as a matter of law, a case before him presents a cause of action."
Qlga Coal Co., 2 FMSHRC 2769 (1980).  This, in turn, depends on whether,
as a matter of law, the defense of "diminution of safety11 is available
to the operator in this case.  Indeed, the case was remanded for the
express purpose of permitting the trial judge to make this determination.
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